
 
 
 

Sent via Email: Frank.Hill@CommerceBank.com 
October 13, 2016 
 
City of Tempe, Arizona 
20 East 6th Street 
Tempe, AZ 85281 
 
Re:  Financing New Golf Course Maintenance Equipment 

 
Dear Michael: 

 
Please find the enclosed documentation for your review and completion.  An instruction sheet has been 
included as a guide to assist you with the process.  Once you have completed and returned the required 
documentation to Clayton Holdings, LLC the transaction can be funded.  The documentation has been 
filled out according to the terms and amount shown on the formal proposal.  If you have questions or 
comments please call. 
 
Clayton Holdings, LLC is listed as Lessor in this State and Municipal Lease/Purchase Agreement.   
For your convenience, we have listed the documentation that we require before November 1, 2016: 
 

 The Lease WITH ALL EXHIBITS EXECUTED CORRECTLY 

 8038-G Form and Questionnaire 

 Insurance Certificate showing Clayton Holdings, LLC as Loss Payee and Additional 

 Insured. 

 The Escrow Agreement 

 Escrow Account Set-up Fee of $250.00 made payable to The Commerce Trust Company 

 

 

 

   
 
If you have any questions regarding the above documentation please feel free to contact me. 
 
Sincerely, 
 
 
Alice Scherder 
Municipal Documentation Administrator 
Alice.Scherder@commercebank.com 
314-746-3752 
 
 
 
 
 



 

Documentation Instructions 
Please return all original documents to: 

Commerce Bank, Alice Scherder 
8000 Forsyth Blvd., Suite 510,  St. Louis, MO 63105 

Call 314-746-3752 with any questions during completion 
 

State and Municipal Lease/ Purchase Agreement 
  An authorized individual that is with the Lessee should sign on the first space provided. 
 
Exhibit A, Description of Equipment 
  Fill in the description of equipment, unless already completed. 
  Verify the Physical Address of the location of Equipment after delivery 
  Sign and Date where indicated. 
 
Exhibit B, Delivery and Acceptance Certificate 
  The same authorized individual that has signed the Agreement should sign and then type 

their name and title below. 
  Signature should be witnessed/attested, dated and Federal Tax ID #should be verified 
 
Exhibit C-Amortization/Payment Schedule 
   Sign and Date where indicated. 
 
Exhibit D-Opinion of Counsel 
  The attached is a “Draft” form of the Opinion.  This should be provided to your counsel 

along with a copy of the lease.  Your Counsel should provide an original of this Opinion on 
their letterhead, signed and dated.  The Date of the Opinion should be on or after the date the 
lease is signed by the Lessee.  

 
8038-G Form 
  Verify Lessee’s Federal Identification number in section 2. 
  Sign, date and type the name of the individual signing this document. 
 
Proof of Insurance 
  Please complete the insurance agent information. 
  Please sign and date the form  
  Contact your insurance provider for a certificate of insurance naming Clayton Holdings, 

LLC as Loss Payee under the property damage policy and Additional Insured under general 
liability policy.  
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EQUIPMENT LEASE-PURCHASE AGREEMENT 
5000133-003 

Between 
 CITY OF TEMPE, ARIZONA 

And 
CLAYTON HOLDINGS, LLC 

 
 

This Equipment Lease-Purchase Agreement (the "Lease") is made and entered into on this, the 1st 
day of November 2016 by and between Clayton Holdings, LLC with offices at 8000 Forsyth Boulevard, 
Suite 510, St. Louis, Missouri 63105 (herein called the "Lessor"), and the City of Tempe, Arizona with its 
principal address at 20 East Sixth Street, Tempe, Arizona 85281 (herein called the "Lessee" or "City"), 
wherein it is agreed as follows: 
 

1. LEASE OF EQUIPMENT:  Lessee hereby requests Lessor to acquire the equipment 
described in Exhibit A attached hereto and made a part hereof.  Subject to the terms and conditions 
hereof, Lessor agrees to lease to Lessee and Lessee agrees to lease from Lessor the equipment described 
in Exhibit A, with all replacement parts, repairs, additions and accessories incorporated therein or affixed 
thereto (herein collectively called the "Equipment"). 

 
2. DELIVERY AND ACCEPTANCE:  Lessee agrees to order the Equipment from the 

supplier of such Equipment, but will not be liable for specific performance of this Lease or for damages if 
for any reason the supplier delays or fails to fill the order.  Lessee will cause the Equipment to be 
delivered at the location specified in Exhibit A (the "Equipment Location").  Lessee will pay all 
transportation and other costs, if any, incurred in connection with the delivery and installation of the 
Equipment.  Any delay in such delivery will not affect the validity of this Lease. Lessee will accept the 
Equipment as soon as it has been delivered and is operational, or as soon as any manufacturer or vendor 
preacceptance test period has expired.  Lessee will have no more than thirty (30) days from the date of 
delivery of the Equipment to accept such Equipment.  In the event the Equipment is not accepted by 
Lessee within thirty (30) days from the date of its delivery, Lessor, at Lessor's sole option, will have the 
right to terminate this Lease.  Lessee will evidence its acceptance of the Equipment by executing and 
delivering to Lessor a delivery and acceptance certificate in the form of Exhibit B attached hereto and 
made a part hereof (the "Acceptance Certificate").  Lessee hereby authorizes the Lessor to add to this 
Lease and to any other description of the Equipment the serial number of each item of Equipment when 
available. 

 
3. TERM:  This Lease will become effective upon the execution hereof by Lessee and 

Lessor. The initial term of this Lease will commence on the earlier of the date Lessee executes the 
Acceptance Certificate or the date funds sufficient to purchase the Equipment are deposited with a bank 
or trust company in an escrow fund (the "Start Date") and will extend through the end of Lessee's fiscal 
year containing the Start Date.  Unless earlier terminated as expressly provided for in this Lease, the term 
of this Lease will be automatically renewed on a year-to-year basis for the number of annual fiscal 
periods necessary to comprise the lease term as set forth in Exhibit C attached hereto and made a part 
hereof (the "Lease Term"). 

 
4. RENT:  Lessee agrees to pay Lessor or any Assignee (as defined in Section 22 below), 

the rental payments for the Equipment as set forth in Exhibit C (the "Rental Payments").  A portion of 
each Rental Payment is paid as and represents the payment of interest as set forth in Exhibit C.  The 
Rental Payments will be payable without notice or demand, at the office of Lessor (or such other place as 
Lessor or any Assignee may designate in writing, from time to time) and will commence on the Start Date 
or as otherwise set forth in Exhibit C, and the remaining Rental Payments will be payable on the same day 
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of each consecutive month or quarter or semiannual or annual period thereafter (as designated in Exhibit 
C) for the duration of the Lease Term.  Any notice, invoicing, purchase orders, quotations or other forms 
or procedures requested by Lessee in connection with payment will be fully explained and provided to 
Lessor or any Assignee sufficiently in advance of the payment due date for the completion thereof by 
Lessor or any Assignee prior to such payment date, but none of the foregoing will be a condition to 
Lessee's obligation to make any such payment. If Lessee fails to pay any monthly rental payment or any 
other sums under the Lease within ten (10) days when the same becomes due, Lessee shall pay to Lessor 
(in addition to and not in lieu of other rights of Lessor) a late charge equal to the greater of five (5%) 
percent of such delinquent amount or Twenty-Five Dollars ($25.00), but in any event not more than the 
maximum permitted by law.  Such late charge shall be payable by Lessee upon demand by Lessor and 
shall be deemed rent hereunder. Lessee acknowledges and agrees that the late charge (i) does not 
constitute interest, (ii) is an estimate of the costs Lessor will incur as a result of the late payment and (iii) 
is reasonable in amount. Lessor and Lessee understand and intend that the obligation of Lessee to pay 
Rental Payments hereunder will constitute a current expense of Lessee and will not in any way be 
construed to be a debt of Lessee in contravention of any applicable constitutional or statutory limitation or 
requirement concerning the creation of indebtedness by Lessee.  EXCEPT AS SPECIFICALLY 
PROVIDED IN SECTION 8 HEREOF, THE RENTAL PAYMENTS SHALL BE ABSOLUTE AND 
UNCONDITIONAL IN ALL EVENTS AND WILL NOT BE SUBJECT TO ANY SETOFF, DEFENSE, 
COUNTERCLAIM, ABATEMENT OR RECOUPMENT FOR ANY REASON WHATSOEVER. 

 
Notwithstanding the foregoing, in the event that Lessee, by its use of the Equipment or by its 

actions or omissions or by any means whatsoever, causes any interest payments as set forth in Exhibit C 
to be included in Lessor's gross income, Lessee agrees that the interest portion of the Rental Payments on 
Exhibit C will be adjusted commencing with the first day of the next succeeding fiscal year of the 
Lessee, but only if this Lease is renewed for such fiscal year, and thereafter, so that Lessor, its Assignees 
and any participants with such, will be in the same after-tax position they would have been in had such 
payment been excluded from the gross income of Lessor, its Assignees and any participants with such 
under Section 103 of the Code.  

 
5. AUTHORITY AND AUTHORIZATION: Lessee represents, warrants and covenants 

that (a) it will do or cause to be done all things necessary to preserve and keep in full force and effect (i) 
its existence, and (ii) subject to Section 8 hereof, the Lease; (b) it has complied with all bidding and 
budgeting requirements where necessary and by due notification has presented this Lease for approval 
and adoption as a valid obligation on its part and that all requirements have been met and procedures have 
been followed to ensure the enforceability of the Lease; (c) it has sufficient appropriations or other funds 
available to pay all amounts due hereunder for the current fiscal year period; (d) no event has occurred 
and no condition exists which, upon the execution of this Lease or with notice or the passage of time or 
both, would constitute a default under any debt, revenue or purchase obligation which it has issued or to 
which it is a party (the "Obligation") nor has it been in default under any Obligation at any time during 
the past five (5) years, and (e) no lease, rental agreement or contract for purchase, to which Lessee has 
been a party, at any time during the past five (5) years, has been terminated by Lessee as a result of 
insufficient funds being appropriated in any fiscal period. 

 
6. LESSEE CERTIFICATION: Lessee warrants and covenants that (i) it is a state, or a 

political subdivision thereof, within the meaning of Section 103 of the Internal Revenue Code of 1986, 
as amended (the "Code"), and the related regulations and rulings thereunder; (ii) subject to Section 8 
hereof, Lessee's obligation under this Lease constitutes an enforceable obligation issued by or on behalf 
of a state, or political subdivision thereof, such that any interest income derived under this Lease and due 
Lessor or its Assignee, including, but not limited to, those amounts designated as interest in Exhibit C, 
will not be includable in the gross income of Lessor, its Assignee or any participants with such for the 
purposes of federal income taxation; (iii) this Lease represents a valid deferred payment obligation of 
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Lessee for the amount herein set forth; (iv) Lessee has the legal capacity to enter into this Lease and is 
not in contravention of any state, county, district, city or town statute, rule, regulation or other 
governmental provision; (v) during the Lease Term, the Equipment will not be used in a trade or 
business of any other person or entity; (vi) Lessee will complete and file on a timely basis, Internal 
Revenue Service form 8038G, as appropriate, in the manner set forth in Section 149(e) of the Code; and 
(vii) Lessee will not take any action or permit the omission of any action reasonably within its control 
which action or omission will cause the interest portion of any Rental Payment hereunder to be 
includable in gross income for federal income taxation purposes. 

 
7. APPROPRIATIONS AND ESSENTIAL USE: Lessee reasonably believes that 

sufficient funds can be obtained to make all Rental Payments during the Lease Term.  The responsible 
financial officer of Lessee will do all things lawfully within his or her power to obtain funds from which 
the Rental Payments, including any Rental Payments required by Section 4 hereof, may be made, 
including making provisions for such payments, to the extent necessary, in each proposed annual budget 
submitted for approval in accordance with applicable procedures of Lessee.  Notwithstanding the foregoing, 
the decision whether or not to budget or appropriate funds or to extend this Lease for any subsequent annual 
fiscal period is solely within the discretion of the then current governing body of Lessee.  It is Lessee's 
current intent to make the Rental Payments for the full Lease Term if funds are legally available therefore, 
and in that regard Lessee represents that (a) the use of the Equipment is essential to its proper, efficient, 
and economic functioning or to the services that it provides to its citizens; (b) Lessee has an immediate 
need for and expects to make immediate use of substantially all the Equipment, which need is not 
temporary or expected to diminish in the foreseeable future; and (c) the Equipment will be used by the 
Lessee only for the purpose of performing one or more of its governmental or proprietary functions 
consistent with the permissible scope of its authority. 

 
8. NONAPPROPRIATION OF FUNDS: In the event no funds or insufficient funds are 

appropriated and budgeted or otherwise made available for Rental Payments, including any Rental 
Payments required by Section 4 hereof, for any fiscal period in which the Rental Payments for the 
Equipment are due under this Lease, then, without penalty, liability or expense to Lessee, this Lease will 
thereafter terminate and be rendered null and void on the last day of the fiscal period for which 
appropriations were made, except as to (i) the portions of the Rental Payments herein agreed upon for 
which funds have been appropriated and budgeted or are otherwise available and (ii) Lessee's other 
obligations and liabilities under this Lease relating to, accruing or arising prior to such termination.  
Lessee will, not less than sixty (60) days prior to the end of such applicable fiscal period, in writing, 
notify Lessor and any Assignee of such occurrence, but failure to give such notice will not prevent such 
termination.  In the event of such termination, Lessee agrees to peaceably surrender possession of the 
Equipment to Lessor or its Assignee on the day of such termination, packed for shipment in accordance 
with manufacturer's specifications and eligible for manufacturer's maintenance, and freight prepaid and 
insured to any location in the continental United States designated by Lessor, all at Lessee's expense, 
Lessor or its Assignee may exercise all available legal and equitable rights and remedies in retaking 
possession of the Equipment. 

 
9. EXCLUSION OF WARRANTIES; LIMITATIONS OF LIABILITY; 

DISCLAIMER OF CONSEQUENTIAL DAMAGES:  LESSEE HAS SELECTED BOTH THE 
EQUIPMENT AND THE VENDOR(S) FROM WHOM LESSOR IS TO PURCHASE THE 
EQUIPMENT IN RELIANCE HEREON. LESSEE ACKNOWLEDGES AND AGREES THAT 
THE EQUIPMENT IS OF A SIZE, DESIGN AND CAPACITY SELECTED BY LESSEE, THAT 
LESSOR IS NOT A MANUFACTURER, VENDOR, DISTRIBUTOR OR LICENSOR OF SUCH 
EQUIPMENT, AND THAT LESSOR LEASES THE EQUIPMENT AS IS AND HAS NOT MADE, 
AND DOES NOT HEREBY MAKE, ANY REPRESENTATION, WARRANTY OR COVENANT, 
EXPRESS OR IMPLIED, WITH RESPECT TO THE MERCHANTABILITY, CONDITION, 



4 

QUALITY, DURABILITY, DESIGN, OPERATION, FITNESS FOR USE, OR SUITABILITY OF 
THE EQUIPMENT IN ANY RESPECT WHATSOEVER OR IN CONNECTION WITH OR FOR 
THE PURPOSES AND USES OF LESSEE, OR ANY OTHER REPRESENTATION, 
WARRANTY OR COVENANT OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, 
WITH RESPECT THERETO INCLUDING ANY WARRANTIES OF TITLE OR AGAINST 
INFRINGEMENT OR ANY WARRANTIES ARISING FROM A COURSE OF DEALING, 
USAGE OR PRACTICE, ALL OF WHICH ARE SPECIFICALLY DISCLAIMED BY LESSOR 
AND IN NO EVENT SHALL LESSOR BE OBLIGATED OR LIABLE FOR ACTUAL, 
INCIDENTAL, CONSEQUENTIAL OR OTHER DAMAGES OF OR TO LESSEE OR ANY 
OTHER PERSON OR ENTITY ARISING OUT OF OR IN CONNECTION WITH THE 
EQUIPMENT, INCLUDING BUT NOT LIMITED TO THE SALE, LEASE, USE, 
PERFORMANCE OR MAINTENANCE OF THE EQUIPMENT, INCLUDING INTERRUPTION 
OF SERVICE, LOSS OF DATA, LOSS OF REVENUE OR PROFIT, LOSS OF TIME OR 
BUSINESS, OR ANY SIMILAR LOSS, EVEN IF ANY SUCH PERSON IS ADVISED IN 
ADVANCE OF THE POSSIBILITY OR CERTAINTY OF SUCH DAMAGES AND EVEN IF 
LESSEE ASSERTS OR ESTABLISHES A FAILURE OF ESSENTIAL PURPOSE OF ANY 
LIMITED REMEDY PROVIDED IN THIS LEASE. 

 
Lessee acknowledges that neither the original vendor nor licensor of the Equipment (including 

the salespersons of any of them) is an agent of Lessor, nor are they authorized to waive or alter any terms 
of this Lease.  Lessee hereby waives any claim (including any claim based on strict or absolute liability 
in tort) it might have against Lessor or any assignee of the Lessor for any loss, damage or expense 
caused by or with respect to the Equipment.  Lessor hereby assigns to Lessee during the Lease Term, to 
the extent permitted by law, all manufacturer's warranties, if any, that it may have with respect to the 
Equipment, and Lessor authorizes Lessee to obtain the customary services furnished in connection with 
such warranties at Lessee's expense. Lessor authorizes Lessee, to the extent permitted by law, to enforce 
in its own name any warranty, representation or other claim enforceable against the manufacturer.  
Lessor assumes no responsibility for shipment, delivery, installation or maintenances, and all claims of 
Lessee with respect thereto, whether for delay, damage or otherwise, will be made against the 
manufacturer.  Lessor, at its option, may provide in its purchase order that the manufacturer agrees that 
any of such claims may be made by Lessee directly against the manufacturer.  The obligation of Lessee 
to pay the Rental Payments as defined in Section 4 will not be abated, impaired or reduced by reason of 
any claims of Lessee with respect to the Equipment, including but not limited to its condition, quality, 
workmanship, delivery, shipment, installation, defects or otherwise. 

 
10. TITLE, SECURITY INTEREST:  Title to the Equipment is deemed to be in Lessee so 

long as no Event of Default pursuant to section 19 below has occurred and/or this Lease has not been 
terminated pursuant to the provisions of Section 8 above.  Upon the earlier of (i) termination of this Lease 
in accordance with Section 8 above or (ii) the occurrence of an Event of Default by Lessee pursuant to 
Section 19 below, title will immediately revert to Lessor free of any right, title or interest of Lessee unless 
Lessor elects otherwise. In order to secure all of Lessee's obligations hereunder, Lessee hereby (a) to the 
extent permitted by law, grants to Lessor a first and prior security interest in any and all rights, titles and 
interest of Lessee in the Lease, the Equipment and in all additions, attachments, accessions, accessories, 
replacements, improvements and substitutions thereto, now or hereafter acquired, together will all rents, 
issues, income, profits and proceeds thereof, including insurance proceeds; (b) agrees that financing 
statements evidencing such security interest may be filed; and (c) agrees to execute and deliver all 
certificates of title and other instruments necessary or appropriate to evidence and perfect such security 
interest.  Lessee further agrees that the Uniform Commercial Code will apply as between the parties 
hereto and Assignees of Lessor. 

 



5 

11. PERSONAL PROPERTY:  The Equipment is, and will remain, personal property and 
will not be deemed to be affixed or attached to real property or any building thereon.  If requested by 
Lessor, Lessee will, at Lessee's expense, furnish to Lessor landlord or mortgagee waiver with respect to 
the Equipment. 

 
12. USE; REPAIRS:  Lessee will use the Equipment in a careful manner for the use 

contemplated by the manufacturer of the Equipment and will comply with all laws, ordinances, insurance 
policies and regulations relating to, and will pay all costs, claims, damages, fees and charges arising out 
of, its possession, use or maintenance. Lessee, at its sole costs and expense, will maintain the Equipment 
according to the manufacturer's recommended guidelines or the equivalent and meet any and all 
recertification requirements and will furnish proof of such maintenance, if requested by Lessor and will 
furnish all needed servicing and parts, which parts will become part of the Equipment.  If the Equipment 
is such as is customarily covered by a maintenance agreement, Lessee will furnish Lessor with a 
maintenance agreement with a party satisfactory to Lessor. 

 
13. ALTERATIONS:  Lessee will not make any alterations, additions or improvements to 

the Equipment without Lessor's prior written consent, and any permitted alteration or attachment which 
cannot be readily removed without damaging the Equipment's originally intended function or value will 
become part of the Equipment.  Normal and routine maintenance, repair and replacement of items will not 
be considered alterations. 

 
14. LOCATION; INSPECTION:  The Equipment will not be removed from, or if the 

Equipment consists of rolling stock, its permanent base will not be changed from the Equipment Location 
without Lessor's prior written consent, which consent will not be unreasonably withheld.  Lessor will be 
entitled to enter upon the Equipment Location or elsewhere during reasonable business hours to inspect 
the Equipment or observe its use and operations.  The City will be allowed to make minor transfers of 
golf course maintenance equipment between Ken McDonald Golf Course and Rolling Hills Golf Course.  

 
15. LIENS AND TAXES:  Lessee will keep the Equipment free and clear of all levies, liens 

and encumbrances except those created under this Lease. Lessee will pay, when due, all charges and 
taxes (federal, state and local) which may now or hereafter be imposed upon the ownership, leasing, 
rental, sale, purchase, possession or use of the Equipment, excluding however, all taxes on or measured 
by Lessor's income.  If Lessee fails to pay said charges and taxes when due, Lessor will have the right, 
but will not be obligated, to pay said charges and taxes.  If Lessor pays any charges or taxes for which 
Lessee is responsible or liable under this Lease, Lessee will, upon demand, reimburse Lessor therefor. 

 
16. RISK OF LOSS; DAMAGE; DESTRUCTION:  Lessee assumes all risk of loss of or 

damage to the Equipment from any cause whatsoever, and no such loss of or damage to the Equipment 
will relieve Lessee of the obligation to make the Rental Payments or to perform any other obligation 
under this Lease.  In the event of damage to any item of Equipment, Lessee will within a reasonable time 
place the same in good repair (the proceeds of any insurance recovery will be applied to the cost of such 
repair).  If Lessor determines that any item of Equipment is lost, stolen, destroyed or damaged beyond 
repair, Lessee will (a) replace the same with like equipment in good repair; or (b) on the next Rental 
Payment date pay to Lessor (i) all amounts owed by Lessee under this Lease, including the Rental 
Payment due on such date, and (ii) an amount not less than the balance of the Rental Payments then 
remaining unpaid hereunder.  In the event that Lessee is obligated to make such payment with respect to 
less than all of the Equipment, Lessor will provide Lessee with the pro rata amount of the Rental Payment 
and the balance of the Rental Payments then remaining unpaid hereunder, as applicable, to be made by 
Lessee with respect to the Equipment which has suffered the event of loss. 
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17. INSURANCE:  Lessee will, at its expense, maintain at all times during the Lease Term 
(a) fire and extended coverage, public liability and property damage insurance with respect to the 
Equipment in such amounts, covering such risks, and with such insurers as will be satisfactory to Lessor. 
In no event will the insurance limits be less than the greater of (i) an amount equal to the balance of the 
Rental Payments then remaining for the Lease Term or (ii) any minimum required by any co-insurance 
provisions of such insurance, (b) liability insurance that protects Lessor from liability in all events in form 
and amount satisfactory to Lessor, and (c) workers' compensation coverage as required by the laws of the 
state in which Lessee is located.  Each insurance policy required by clause (b) of the preceding sentence 
will name Lessee as an insured and Lessor or its assigns as an additional insured and loss payee, as 
appropriate, and each insurance policy required by the preceding sentence will contain a clause requiring 
the insurer to give Lessor or its Assignee at least thirty (30) days prior written notice of any alteration in 
the terms of such policy or the cancellation thereof.  The proceeds of any such policies will be payable to 
Lessee and Lessor or its assigns, as their interest may appear.  Upon acceptance of the Equipment and 
upon each insurance renewal date, Lessee will deliver to Lessor a certificate evidencing such insurance.  
In the event of any loss, damage, injury or accident involving the Equipment, Lessee will promptly 
provide Lessor with written notice hereof and make available to Lessor all information and 
documentation relating thereto.  Notwithstanding the foregoing, with Lessor's prior written consent, 
Lessee may self-insure against any and all risks for which insurance is required. 

 
18. INDEMNIFICATION:  To the extent permitted by law, and solely from legally 

available funds, Lessee agrees to indemnify Lessor against, and hold Lessor, its Assignees, or any 
participants with such, harmless from, any and all claims, actions, proceedings, expenses, damages, 
liabilities or losses (including, but not limited to, attorneys' fees and court costs) arising in connection 
with the Equipment, including, but not limited to, its selection, purchase, delivery, possession, use, 
operation or return and the recovery of claims under insurance policies thereon. 

 
19. EVENTS OF DEFAULT:  The Term "Event of Default" as used in this Lease, means 

the occurrence of any one or more of the following events:  (a) Lessee fails to make any Rental Payment 
(or any other payment) as it becomes due in accordance with the terms of this Lease, and any such failure 
continues for ten (10) days after the date thereof; (b) Lessee fails to perform or observe any other 
covenant, condition or agreement to be performed or observed by it hereunder and such failure is not 
cured within ten (10) days after written notice thereof by Lessor; (c) the discovery by Lessor that any 
statement, representation or warranty made by Lessee in this Lease or in any document delivered by 
Lessee pursuant hereto or in connection herewith is false, misleading or erroneous in any material respect; 
(d) Lessee becomes insolvent, is unable to pay its debts as they become due, makes an assignment for the 
benefit of creditors, applies or consents to the appointment of a receiver, trustee, conservator or liquidator 
of Lessee or of all or substantial part of its assets, a petition for relief is filed by Lessee under federal 
bankruptcy, insolvency or similar laws, or a petition in a proceeding under any bankruptcy, insolvency or 
similar laws, is filed against Lessee and is not dismissed within thirty (30) days thereafter; (e) Lessee 
suffers an adverse material change in its financial condition or operations from the date hereof and, as a 
result, Lessor deems itself insecure; or (f) Lessee is in default under any other agreement executed at any 
time with Lessor, its affiliates or Lessor's Assignee or under any other agreement or instrument by which 
it is bound. 

 
20. REMEDIES:  Upon the occurrence of an Event of Default, Lessor may, at its option, 

exercise any one or more of the following remedies:  (a) by written notice to Lessee, declare an amount 
equal to all amounts then due under this Lease and all remaining Rental Payments which will become due 
during the then current fiscal year of Lessee to be immediately due and payable, whereupon the same will 
become immediately due and payable; (together with interest on such amount at the lesser of one and one-
half (1 ½ %) percent per month or the maximum permitted by law from the date on which Lessor has 
declared this Lease to be in default; (b) by written notice to Lessee, request Lessee to (and Lessee agrees 
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that it will), at Lessee's expense, promptly return the Equipment to Lessor in the manner set forth in 
Section 8 hereof, or Lessor, at its option, may enter upon the premises (during normal business hours) 
where the Equipment is located and take immediate possession of and remove the same; (c) sell or lease 
the Equipment or sublease it for the account of Lessee, holding Lessee liable for (i) all Rental Payments 
and other payments due to the effective date of such selling, leasing or subleasing, and (ii) for the 
difference between the purchase price, rental and other amounts paid by the purchaser, lessee or sublessee 
pursuant to such sale, lease or sublease and the remaining amounts payable by the Lessee through the end 
of the then current fiscal year of Lessee hereunder; and (d) exercise any other right, remedy or privilege 
which may be available to it under applicable law, including the right to (i) proceed by appropriate court 
action to enforce the terms of this Lease, (ii) recover damages for the breach of this Lease, and (iii) 
rescind this Lease as to any or all of the Equipment. 

 
In addition, Lessee will remain liable for all covenants and indemnities under this Lease and for 

all legal fees and other costs and expenses, including court costs, incurred by Lessor with respect to the 
enforcement of any of the remedies listed above or any other remedy available to Lessor. 

 
21. EARLY PURCHASE OPTION:  Lessee may, upon sixty (60) days prior written notice 

to Lessor, and provided Lessee has fully paid and performed all other obligations hereunder and 
provided no Event of Default has occurred and is continuing, pay to Lessor the applicable amount set 
forth on Exhibit C attached hereto, whereupon title to the Equipment will become unconditionally vested 
in Lessee, and Lessor will transfer any and all of its right, title and interest in the Equipment to Lessee as 
is, where is, without warranty, express or implied, except that Lessor will warrant to Lessee that the 
Equipment is free and clear of any liens created by Lessor. 

 
22. ASSIGNMENT:  Except as expressly provided herein, Lessee will not (a) assign, 

transfer, pledge, hypothecate or grant any security interest in, or otherwise dispose of, this Lease or the 
Equipment or any interest in this Lease or the Equipment or (b) sublet or lend the Equipment or permit 
the Equipment to be used by anyone other than Lessee or Lessee's employees unless Lessee obtains the 
prior written consent of Lessor and an opinion of nationally recognized counsel in the area of tax-exempt 
municipal obligations satisfactory to Lessor that such action will not adversely affect the exclusion of the 
interest portions of the Rental Payments from gross income for federal income tax purposes. 

 
Lessor, without the consent of Lessee, may assign all or any portion or portions of its right, title 

and interest in and to this Lease, the Equipment and any other documents executed with respect to this 
Lease, and/or grant or assign all or any portion or portions of its security interest in this Lease and the 
Equipment, in whole or in part to various assignees, their agents or trustees (each and any one hereinafter 
referred to as an "Assignee").  Any such assignment to an Assignee may provide that the Lessor or the 
Assignee will act as a collection and paying agent for owners of certificates of participation in this Lease, 
or may provide that a third-party trustee or agent will act as collection and paying agent for any Assignee, 
provided that any such trustee or agent will maintain registration books as a register of all persons who 
are owners of certificates of participation or other interest in Rental Payments and Lessee receives written 
notification of the name and address of the trustee or agent and a copy of the pooling and fractionalization 
agency or trustee agreement, if any.  Any such Assignee will have all of the assigned rights of Lessor 
under this Lease.  Subject to the foregoing, this Lease will inure to the benefit of and will be binding upon 
the heirs, executors, administrators, successors and assigns of the parties hereto.  Any assignment or 
reassignment of any of Lessor's right, title or interest in this Lease or the Equipment will be effective 
upon receipt by Lessee of a duplicate original of the counterpart document by which the assignment or 
reassignment is made, disclosing the name and address of each such Assignee and, where applicable, to 
whom further payments hereunder should be made.  During the Lease Term, Lessee covenants that it will 
keep a complete and accurate record of all assignments in form necessary to comply with Section 149(a) 
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of the Code and the regulations, proposed or existing, from time to time promulgated thereunder.  Lessee 
agrees to acknowledge in writing any assignments if so required. 

 
Lessee agrees that, upon notice of assignment, if so instructed it will pay directly to the Assignee, 

or its Trustee or Agent without abatement, deduction or setoff all amounts which become due hereunder.  
Lessee further agrees that it will not assert against any Assignee, Trustee or Agent any defense, claim, 
counterclaim or setoff on account of any reason whatsoever with respect to any Rental Payments or other 
amounts due hereunder or with respect to any action brought to obtain possession of the Equipment 
pursuant to this Lease. 

 
23. FINANCIAL STATEMENTS: Each year during the term of this Lease, Lessee hereby 

agrees to deliver to Lessor a copy of: (i) annual audited financial statements by December 31st of 
Lessee’s fiscal year-end; and (ii) within a reasonable period of time, any other financial information 
Lessor requests from time to time.  Annual audited financial statements are posted to the City’s web site 
and may also be submitted in this format. 

 
24. NATURE OF AGREEMENT:  Lessor and Lessee agree that upon the due and punctual 

payment and performance of the installments of Rental Payments and other amounts and obligations 
under this Lease, title to the Equipment will vest permanently in Lessee as provided in this Lease, free 
and clear of any interest, lien or security of Lessor therein.  At the conclusion of the four-year 
lease/purchase term the City will own all golf cart units. 

 
25. AMENDMENTS:  This Lease may be amended or any of its terms modified for the 

purpose of adding Equipment, with the written consent of the parties hereto.  In such event, additions to 
or additional exhibits attached hereto will be executed by Lessee.  All other amendments or modifications 
of the terms of this Lease (except for the addition or serial numbers for the Equipment as set forth in the 
Acceptance Certificate) must be accomplished by written consent of Lessee and Lessor, or its Assignee, if 
any; provided, however, that no amendment of this Lease will operate to reduce or delay any Rental 
Payments to be made hereunder without the consent of Lessor, or its Assignee, at the time of such 
amendment. 

 
26. NOTICES:  All notices to be given under this Lease must be made in writing and mailed 

by certified mail to the other party at its address set forth herein or at such address as the party may 
provide in writing from time to time.  Any such notice will be deemed to have been received five (5) days 
subsequent to mailing. 

 
27. SECTION HEADINGS:  All section headings contained herein are for the convenience 

of reference only and are not intended to define or limit the scope of any provision of this Lease. 
 
28. GOVERNING LAW:  This Lease will be governed by the provisions hereof and by the 

laws of the State of Arizona.  The venue for any potential disputes will be in Maricopa County 
 
29. FURTHER ASSURANCES:  Lessee will deliver to Lessor (i) an opinion of counsel in 

substantially the form of Exhibit D attached hereto or as Lessor may otherwise request; and (ii) if 
applicable, a certificate of a duly authorized official as to designation as a qualified tax-exempt 
obligation.  Moreover, Lessee will execute or provide, as requested by Lessor, any documents and 
information that are reasonably necessary with respect to the transaction contemplated by this Lease.   

 
30. ENTIRE AGREEMENT:  This Lease, together with the exhibits attached hereto and 

made a part hereof and other attachments hereto and other documents or instruments executed by Lessee 
and Lessor in connection herewith, constitute the entire agreement between the parties with respect to the 



9 

lease of the Equipment, and this Lease will not be modified, amended, altered or changed except with the 
written consent of Lessee or Lessor. 

 
31. SEVERABILITY:  Any provision of this Lease found to be prohibited by law will be 

ineffective to the extent of such prohibition without invalidating the remainder of this Lease. 
 
32. WAIVER:   The waiver by Lessor of any breach by Lessee of any term, covenant or 

condition, hereof will not operate as a waiver of any subsequent breach hereof.  
 
33. CERTIFICATION AS TO ARBITRAGE: Lessee hereby represents as follows: 
 

(a) The estimated total costs of the Equipment will not be less than the total principal 
amount of the Rental Payments. 

 
(b) The Equipment has been ordered or is expected to be ordered within six months 

of the effective date of this Lease, and the Equipment is expected to be delivered and installed, 
and the vendor fully paid, within one (1) year of the effective date of this Lease. 

 
(c) Lessee has not created or established, and does not expect to create or establish, 

any sinking fund or other similar fund (i) that is reasonably expected to be used to pay the Rental 
Payments, or (ii) that may be used solely to prevent a default in the payment of Rental Payments. 

 
(d) The Equipment has not been, and is not expected to be, sold or otherwise 

disposed of by Lessee, either in whole or in major part, prior to the final Rental Payment. 
 
(e) To the best of Lessee's knowledge, information and belief, the above 

expectations are reasonable. 
 
34. ELECTRONIC TRANSACTIONS:  The parties agree that the transaction described 

herein may be conducted and related documents may be stored by electronic means.  Copies, telecopies, 
facsimiles, electronic files and other reproductions of original executed documents shall be deemed to be 
authentic and valid counterparts of such original documents for all purposes, including the filing of any 
claim, action or suit in the appropriate court of law. 

 
35. E-VERIFY REQUIREMENTS:  To the extent applicable under A.R.S. § 41-4401, Lessor 

and its subcontractors warrant compliance with all federal immigration laws and regulations that relate to 
their employees and compliance with the E-verify requirements under A.R.S. § 23-214(A).  Lessor's, or a 
subcontractor's, breach of the above-mentioned warranty shall be deemed a material breach of this 
Agreement and may result in the termination of the Agreement by Lessee.  Lessee retains the legal right to 
randomly inspect the papers and records of Lessor and its subcontractors who work on the Agreement to 
ensure that Lessor and its subcontractors are complying with the above-mentioned warranty. 

 
Lessor and its subcontractors warrant to keep such papers, information, and records necessary to 

verify compliance with the above-mentioned warranty (collectively, the "Information") open for random 
inspection by Lessee during Lessee's normal business hours.  Lessor and its subcontractors shall reasonably 
cooperate with Lessee's random inspections including granting Lessee entry rights onto its property to 
perform the random inspections, granting Lessee access to, and use of, the Information, provided that, Lessee 
agrees that it will use the Information solely for the purpose of verifying compliance with the E-verify 
requirements and the warranty of this Section 35 and, subject to the requirements of law, including the public 
records law of the State of Arizona, Lessee will preserve the confidentiality of any information, records, or 
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papers Lessee views, accesses, or otherwise obtains during any and every such random inspection, including, 
without limitation, the Information. 

 
36. SCRUTINIZED BUSINESS OPERATIONS:  Pursuant to A.R.S. §§ 35-391.06 and 35-

393.06, Lessor certifies that it does not have scrutinized business operations in Sudan or Iran.  For the 
purpose of this Section the term “scrutinized business operations” shall have the meanings set forth in A.R.S. 
§§ 35-391 or 35-393, as applicable.  If Lessee determines that Lessor submitted a false certification, Lessee 
may impose remedies as provided by law including terminating the Agreement. 

 
37. CERTIFICATION:  By signing this contract the Lessor certifies: 
 

(a) The submission of the vendor’s proposal Offer response did not involve collusion or 
other anti-competitive practices. 

 
(b) The City is an equal opportunity, affirmative action employer.  Lessor hereby 

covenants that it shall not discriminate unlawfully against any employee or applicant for 
employment, nor shall it deny the benefits of this Contract, to any person on the basis of race, color, 
national origin, physical or mental disability, age, sex or veteran status.  Lessor agrees and 
covenants that it will comply in all respects with the applicable provisions of Executive Order 
11246, Title VII of the Civil Rights Act of 1964, the Americans with Disabilities Act, the Age 
Discrimination in Employment Act, the Vietnam Era Veterans’ Readjustment Assistance Act, the 
Rehabilitation Act, Arizona Executive Order No. 99-4, and all other applicable state and federal 
statutes governing equal opportunity. 

 
(c) Lessor has not given, offered to give, nor intends to give at any time hereafter any 

economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or 
service to a public servant in connection with the submitted Offer.  Failure to sign the “Vendor’s 
Offer” or signing it with a false statement shall void the submitted proposal and any resulting 
Contract.  In addition, the Lessor may be barred from future proposal and bidding participation with 
the City and may be subject to such further actions as permitted by law. 

 
(d) The Lessor agrees to promote and offer to the City only those materials and/or 

services as stated and allowed by this Request for Proposal and resultant Contract award.  Violation 
of this condition shall be grounds for Contract termination by the City. 

 
(e) The Lessor expressly warrants that it has and will continue to comply in all respects 

with Arizona law concerning employment practices and working conditions, pursuant to A.R.S. § 
23-211, et seq., and all laws, regulations, requirements and duties relating thereto.  Lessor further 
warrants that to the extent permitted by law, it will fully indemnify the City for any and all losses 
arising from or relating to any violation thereof. 

 
(f) Contractor agrees and covenants that it will comply with any and all applicable 

governmental restrictions, regulations and rules of duly constituted authorities having jurisdiction 
insofar as the performance of the work and services pursuant to the Contract, and all applicable 
safety and employment laws, rules and regulations, including but not limited to, the Fair Labor 
Standards Act, the Walsh-Healey Act, and the Legal Arizona Workers Act (LAWA), and all 
amendments thereto, along with all attendant laws, rules and regulations.  Contractor 
acknowledges that a breach of this warranty is a material breach of this Contract and Contractor 
is subject to penalties for violation(s) of this provision, including termination of this Contract.   
City retains the right to inspect the documents of any and all contractors, subcontractors and sub-
subcontractors performing work and/or services relating to the Contract to ensure compliance 
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with this warranty.  Any and all costs associated with City inspection are the sole responsibility 
of Contractor.  Contractor hereby agrees to indemnify, defend and hold City harmless for, from 
and against all losses and liabilities arising from any and all violations thereof. 

 
38. CONFLICT OF INTEREST:  The City hereby gives notice to the Lessor that A.R.S. § 38-

511, as amended, provides that the State of Arizona, its political subdivisions or any department or agency of 
either, may within three (3) years after execution thereof cancel any contract without penalty or further 
obligation, made by the State of Arizona, its political subdivisions or any department or agency of either, if 
any person significantly involved in initiating, negotiating, securing, drafting or creating such agreements on 
behalf of the State of Arizona, its political subdivisions or any department or agency of either, is at any time 
while such contract or any extension thereof is in effect, an employee or agent of any other party to the 
contract in any capacity or a consultant to any other party to the contract with respect to the subject matter of 
the contract. 

 
ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR TO 

FORBEAR FROM ENFORCING REPAYMENT OF A DEBT INCLUDING PROMISES TO EXTEND 
OR RENEW SUCH DEBT, ARE NOT ENFORCEABLE. TO PROTECT YOU (LESSEE(S) AND US 
(LESSOR) FROM MISUNDERSTANDING OR DISAPPOINTMENT, ANY AGREEMENTS WE 
REACH COVERING SUCH MATTERS ARE CONTAINED IN THIS WRITING, WHICH IS THE 
COMPLETE AND EXCLUSIVE STATEMENT OF THE AGREEMENT BETWEEN US EXCEPT AS 
WE MAY LATER AGREE IN WRITING TO MODIFY IT. 

 
BY SIGNING BELOW, YOU AND WE AGREE THAT THERE ARE NO UNWRITTEN 

ORAL AGREEMENTS BETWEEN US. 
 

 IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of 
the day and year first above written. 
 

     CITY OF TEMPE, ARIZONA 
 
 
 
     By______________________________________ 
      Ken Jones, Deputy City Manager – Chief Financial Officer 

 
 
 
 
   CLAYTON HOLDINGS, LLC 
 
 
 
   By______________________________________ 
   Title:__________________________________ 
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EXHIBIT A TO 
EQUIPMENT LEASE-PURCHASE AGREEMENT 

5000133-003 
  
    Description of Equipment  
 

       
 
 
 
 
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 Location of Equipment 
 
Ken McDonald Golf Course located at 800 E Divot Dr, Tempe, AZ 85283-4605 
 
Rolling Hills Golf Course located at 1415 N Mill Ave, Tempe, AZ  85281-1205  
 
Lessee hereby certifies that the description of the property set forth above constitutes an accurate 
account of the Equipment as referred to in the Lease. 
 
 
LESSEE: City of Tempe, Arizona 

  
BY: Ken Jones, Deputy City Manager-Chief Financial Officer     

 
X 
DATE: 
 

 
 

DESCRIPTION OF LEASED EQUIPMENT (Make. Kind. Model Number. Serial Number, Any other pertinent identification) 

 

 
 

 
Description Serial # Amount 

Reelmaster 3100-D 
 

 $31,396.86 

Greensmaster 3250-D 
 

 $35,800.55 

Reelmaster 3100-D 
 

 $31,396.86 

Workman HDX 2WD (Kubota Gas) 
 

 $29,119.28 

GM5900 Tier 4 Final Compliant (Road Lights Standard) 
 

 $95,925.73 

Reelmaster 5510-D 
 

 $59,766.01 

Reelmaster 5510-D 
 

 $59,766.01 

John Deere 5075E Tractor, 
485 Backhoe, 
512 Standard Loader 

 $41,028.41 
 

 
Total: 

  
$384,199.71 
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EXHIBIT B TO 

EQUIPMENT LEASE-PURCHASE AGREEMENT 

5000133-003 

DELIVERY AND ACCEPTANCE CERTIFICATE 

 

 

 

TO: Clayton Holdings, LLC 

 

Reference is made to the Equipment Lease-Purchase Agreement between the City of Tempe, Arizona ("Lessee"), 

and Clayton Holdings, LLC ("Lessor"), dated November 1, 2016 ("Lease") and to the Equipment as such term is 

defined therein. In connection therewith we are pleased to confirm to you the following: 

 
1. All of the Equipment has been delivered to and received by the undersigned; all installation or otherwork 

necessary prior to the use thereof has been completed; said Equipment has been examined and/or tested and is 
in good operating order and condition and is in all respects satisfactory to the undersigned and as represented, 
and said Equipment has been accepted by the undersigned and complies with all terms of the Lease. 
Consequently, you are hereby authorized to pay for the Equipment in accordance with the terms of any 
purchase orders for the same. 

 

2. In the future, in the event the Equipment fails to perform as expected or represented we will continue to honor 

the Lease in all respects and continue to make our rental and other payments thereunder in the normal course 

of business and we will look solely to the vendor, distributor or manufacturer for recourse. 

 

3. We acknowledge that Lessor is neither the vendor nor manufacturer or distributor of the Equipment and has 

no control, knowledge or familiarity with the condition, capacity, functioning or other characteristics of the 

Equipment 

 

4. The serial number for each item of Equipment which is set forth on Exhibit A to the Lease is correct. 

 

This certificate will not be considered to alter, construe, or amend the terms of the Lease. 
 
 

 
 
 
    _______________________________________ 
    Ken Jones, Deputy City Manager – Chief Financial Officer 
ATTEST: 
 
 
_____________________________________ 
 City Clerk 
 



EXHIBIT C TO

EQUIPMENT LEASE-PURCHASE AGREEMENT

LEASE SCHEDULE AND RENTAL PAYMENTS

5000133-003

Lessee: City of Tempe, Arizona
Lessor: Clayton Holdings, LLC
Lease Number: 5000133-003
Lease Term in 
Months: 33 Months
Rental Periods: Annual in ArrearsAnnual in Arrears

First Payment Date: December 1, 2016
Capital Cost of 

Equipment: $384,199.71
Interest Rate: 1.980%

Rental Payment Date

Payment 

Amount

Amount 

Credited to 

Interest

Amount 

Credited to 

Capital Cost

Outstanding 

Principal BalanceRental Payment Date Amount Interest Capital Cost Principal Balance

12/1/2016 $66,000.00 $633.93 $65,366.07 $318,833.64
7/31/2017 $109,810.68 $4,243.68 $105,567.00 $213,266.64
7/31/2018 $109,810.68 $4,222.68 $105,588.00 $107,678.64
7/31/2019 $109,810.68 $2,132.04 $107,678.64 $0.00

Grand Totals $395,432.04 $11,232.33 $384,199.71

Early purchase Option:  In the event Lessee desires to prepay this lease, they may do so in whole, but not in part at a 
premium of the then current outstanding principal balance, calculated as follows; 3% in year (1), 2% in year (2), and 
1% in each year thereafter until maturity.  Provided however, that the Lessee is using internally generated funds to 
prepay the lease, the prepayment penalty would be waived and there would be no prepayment penalty on the 
agreement

LESSEE: City of Tempe, Arizona

SIGNED BY:

Interest, if any, accruing from the Start Date to the actual date of funding shall be
retained by Lessor as additional consideration for entering into this Lease Purchase Agreement.

TITLE: Ken Jones, Deputy City Manager - Chief Financial Officer

DATE:
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EXHIBIT D TO 

EQUIPMENT LEASE-PURCHASE AGREEMENT 

 

OPINION OF COUNSEL 

(To be on Letterhead of Gust Rosenfeld P.L.C.) 

[Date] 
 
 
 

 Re:  Equipment Lease-Purchase Agreement No. 5000133-003, dated November 1, 2016 (the "Lease"), 
between Clayton Holdings, LLC ("Lessor") and the City of Tempe, Arizona ("Lessee") 

 
Ladies and Gentlemen: 
 
 As special counsel to Lessee, we have examined (a) the Lease, which, among other things, provides for the 
sale to and purchase by the Lessee of the Equipment, (b) an executed counterpart of the resolution of Lessee which, 
among other things, authorizes Lessee to execute the Lease and (c) such other opinions, documents and matters of law 
as we have deemed necessary in connection with the following opinions.   
 
 Based on the foregoing, we are of the following opinions:  
 
 1. Lessee is a duly organized and existing City of the State of Arizona, and has a substantial amount of 
one or more of the following sovereign powers:  (a) the power to tax, (b) the power of eminent domain, and (c) police 
power. 
 
 2. Lessee has the requisite power and authority to purchase the Equipment and to execute and deliver 
the Lease and to perform its obligations under the Lease. 
 
 3. The Lease and the other documents either attached thereto or required therein have been duly 
authorized, approved and executed by and on behalf of Lessee, and the Lease is a valid and binding obligation of 
Lessee enforceable in accordance with its terms. 
 
 4. The authorization, approval and execution of the Lease and all other proceedings of Lessee relating 
to the transactions contemplated thereby have been performed in accordance with all open meeting laws, public bidding 
laws and all other applicable state and federal laws. 
 
 5. There is no proceeding pending or threatened in any court or before any governmental authority or 
arbitration board or tribunal that, if adversely determined, would adversely affect the transactions contemplated by the 
Lease or the security interest of Lessor or its assigns, as the case may be, in the Equipment. 
 
 Furthermore, we confirm that the name of the Lessee as stated in the Lease, as the City of Tempe, Arizona, is 
the exact legal name of the Lessee for all purposes contemplated herein. 
 
 All capitalized terms herein shall have the same meanings as in the Lease.  Lessor, its successors and assigns 
and any counsel rendering an opinion on the tax-exempt status of the interest components of Rental Payments are 
entitled to rely on this opinion. 
 
       Very truly yours, 
 



 

EXHIBIT H 
AUTHORIZATION FOR PREAUTHORIZED PAYMENTS 

 
 
Loan #: 5000133-003                                                                     
 
Borrower/Lessee: City of Tempe, Arizona         
 
 
I authorize Clayton Holdings, LLC to initiate debit entries in the amount shown and from the checking or savings account 
with the depository named below (“Bank”) each year on the payment due date. 

 
*Bank Name: ____________________________________________________________________________________ 
 
Address: ________________________________________________________________________________________ 
 
ABA #: _________________________________________________ 
 
Account #: ________________________ (  ) Checking       (  ) Savings 
 
Annual Debit Amount: as set forth on Exhibit C  (Annual Rental Amount.  Total payment may vary due to changes in tax 
rates) 
 
First Payment Due Date: December 1, 2016 (Begin debiting this date—allow a few days prior to payment) 
 
This authorization is to remain in full effect until Clayton Holdings, LLC and the above named Bank have received written 
notification from me of its termination and have a reasonable opportunity to act on this notification.  Clayton Holdings, 
LLC may terminate this agreement upon 10 days written notice to me. 
 

 

 
Authorized Signature: ___________________________________ 
 
Printed Name: Ken Jones 
 
Title: Deputy City Manager – Chief Financial Officer 
 
Date: _________________________________________________ 
 

 
* NOTE:  Your Bank does not need to be Commerce Bank to benefit from this feature.  Any bank account can be auto 
debited.  PLEASE attach a voided check and mail along with this signed form to:  
 

Commerce Bank 
P.O. Box 11309 

Saint Louis, MO 63105 
 

There is NO charge for this service. 



 
 

DISBURSEMENT LETTER 
 

 
To: Clayton Holdings LLC 
 
 RE: Lease Number: 5000133-003 
 
Date:  November 1, 2016 
 
Gentlemen: 
 
Please disburse the proceeds of the above lease as follows: 
 
 
 
 Commerce Bank Escrow Account :   $384,199.71 
 
 
 
TOTAL DISBURSEMENT:      $384,199.71 
 
   
     
  
 
 
Sincerely,  
 
CITY OF TEMPE, ARIZONA  
LESSEE 
 
 
By:__________________________________ 

       Ken Jones, Deputy City Manager – Chief Financial Officer 
 
 



 

ESCROW AGREEMENT 

 

 

 This Escrow Agreement (the "Escrow Agreement"), dated as of the First day of November, 2016 and entered 

into among Clayton Holdings, LLC, a Missouri banking corporation (together with its successors and assigns, "Lessor"), 

City of Tempe, Arizona a municipal corporation and political subdivision existing under the laws of Arizona ("Lessee"), 

and The Commerce Trust Company, a Missouri banking corporation, as escrow agent (together with its successors 

and assigns, the "Escrow Agent"). 

 

 Name of Acquisition Fund:  "Tempe AZ 003" 

 Amount of Deposit into the Acquisition Fund:  $384,199.71 
 
 

TERMS AND CONDITIONS 

 

 1. This Escrow Agreement relates to and is hereby made a part of the State and Municipal Lease/Purchase 

Agreement dated as of the First day of November, 2016, (the "Lease"), between Lessor and Lessee. 

 

 2. Except as otherwise defined herein, all terms defined in the Lease shall have the same meaning for the 

purposes of this Escrow Agreement as in the Lease. 

 

 3. Lessor, Lessee and the Escrow Agent agree that the Escrow Agent will act as sole Escrow Agent under 

the Lease and this Escrow Agreement, in accordance with the terms and conditions set forth in this Escrow Agreement.  

The Escrow Agent shall not be deemed to be a party to the Lease, and this Escrow Agreement shall be deemed to 

constitute the entire agreement between Lessor and Lessee and the Escrow Agent. 

 

 4. There is hereby established in the custody of the Escrow Agent a special trust fund designated as set 

forth above (the "Acquisition Fund") to be held and administered by the Escrow Agent in trust for the benefit of Lessor 

and Lessee in accordance with this Escrow Agreement. 

 

5. Lessor shall deposit in the Acquisition Fund the amount specified above.  Moneys held by the Escrow 

Agent hereunder shall be invested and reinvested by the Escrow Agent upon written order of an authorized Lessee 

representative, in accordance with the Arbitrage Instructions attached as Exhibit A, in Qualified Investments (as defined 

below) maturing or subject to redemption at the option of the holder thereof prior to the date on which it is expected that 

such funds will be needed.  If an Authorized Lessee Representative fails to timely direct the investment of any moneys 

held hereunder, the Escrow Agent shall invest and reinvest such moneys in Qualified Investments described in 6(vi) 

below.  Such investments shall be held by the Escrow Agent in the Acquisition Fund; any interest and gain earned on 

such investments shall be deposited in the Acquisition Fund, and any losses on such investments shall be charged to the 

Acquisition Fund.  The Escrow Agent may act as purchaser or agent in the making or disposing of any investment.  

Qualified Investments described in 6(vi) below will be subject to an annualized sweep fee charged monthly to the 

earnings on monies invested. 

 

6. "Qualified Investments" means, to the extent the same are at the time legal for investment of the funds 

being invested: (i) direct general obligations of the United States of America; (ii) obligations the timely payment of 

principal of and interest on which is fully and unconditionally guaranteed by the United States of America; (iii) general 

obligations of the agencies and instrumentalities of the United States of America acceptable to Lessor; (iv) certificates of 

deposit, time deposits or demand deposits with any bank or savings institution including the Escrow Agent or any affiliate 

thereof, provided that such certificates of deposit, time deposits or demand deposits, if not insured by the Federal 

Deposit Insurance Corporation or the Federal Savings and Loan Insurance Corporation, are fully secured by obligations 

described in (i), (ii) or (iii) above; or (v) repurchase agreements with any state or national bank or trust company, 

including the Escrow Agent or any affiliate thereof, that are secured by obligations of the type described in (i), (ii) or (iii) 

above, provided that such collateral is free and clear of claims of third parties and that the Escrow Agent or a third party 

acting solely as agent for the Escrow Agent has possession of such collateral and a perfected first security interest in 

such collateral; or (vi) money market mutual funds that are invested in securities described in (i), (ii) or (iii) and that are 



rated "Aaa" by Moody's Investors Service or "AAAm-G" by Standard & Poor's Ratings Services or the comparable rating 

by Fitch IBCA, Inc. 

 

 7. Moneys in the Acquisition Fund shall be used to pay for the cost of acquisition of the Equipment listed in 

the Lease.  Such payment shall be made from the Acquisition Fund upon presentation to the Escrow Agent of one or 

more properly executed Payment Request and Acceptance Certificates, a form of which is attached as Exhibit B, 

executed by Lessee and approved by Lessor, together with an invoice for the cost of the acquisition of said Equipment 

and a written approval by Lessor of the Vendor be paid.  In making any disbursement pursuant to this Section 7, the 

Escrow Agent may conclusively rely as to the completeness and accuracy of all statements in such Payment Request 

and Acceptance Certificate, and the Escrow Agent shall not be required to make any inquiry, inspection or investigation 

in connection therewith.  The approval of each Payment Request and Acceptance Certificate by the Lessor shall 

constitute unto the Escrow Agent an irrevocable determination by the Lessor that all conditions precedent to the payment 

of the amounts set forth therein have been completed. 

 

 8. The Acquisition Fund shall terminate upon the occurrence of the earlier of (a) the presentation of a 

proper Payment Request and Acceptance Certificate and the Final Acceptance Certificate, a form of which is attached as 

Exhibit C, properly executed by Lessee, or (b) the presentation of written notification by the Lessor, or, if the Lessor 

shall have assigned its interest under the Lease, then the assignees or subassignees of all of Lessor's interest under the 

Lease or an Agent on their behalf, that the Lease has been terminated pursuant to Section 8 or 20 of the Lease.  Upon 

termination as described in clause (a) of this paragraph, any amount remaining in the Acquisition Fund shall be used to 

prepay the principal portion of Rental Payments unless Lessor directs that payment of such amount be made in such 

other manner directed by Lessor that, in the opinion of nationally recognized counsel in the area of tax-exempt municipal 

obligations satisfactory to Lessor, will not adversely affect the exclusion of the interest components of Rental Payments 

from gross income for federal income tax purposes.  If any such amount is used to prepay principal, the Rental Payment 

Schedule attached to the Lease shall be revised accordingly as specified by Lessor.  Upon termination as described in 

clause (b) of this paragraph, any amount remaining in the Acquisition Fund shall immediately be paid to Lessor or to any 

assignees or subassignees of Lessor interest in this Lease. 

 

 9. The Escrow Agent may at any time resign by giving at least 30 days written notice to Lessee and Lessor, 

but such resignation shall not take effect until the appointment of a successor Escrow Agent.  The substitution of another 

bank or trust company to act as Escrow Agent under this Escrow Agreement may occur by written agreement of Lessor 

and Lessee.  In addition, the Escrow Agent may be removed at any time, with or without cause, by an instrument in 

writing executed by Lessor and Lessee.  In the event of any resignation or removal of the Escrow Agent, a successor 

Escrow Agent shall be appointed by an instrument in writing executed by Lessor and Lessee.  Such successor Escrow 

Agent shall indicate its acceptance of such appointment by an instrument in writing delivered to Lessor, Lessee and the 

predecessor Escrow Agent.  Thereupon such successor Escrow Agent shall, without any further act or deed, be fully 

vested with all the trusts, powers, rights, duties and obligations of the Escrow Agent under this Escrow Agreement and 

the predecessor Escrow Agent shall deliver all moneys and securities held by it under this Escrow Agreement to such 

successor Escrow Agent whereupon the duties and obligations of the predecessor Escrow Agent shall cease and 

terminate.  If a successor Escrow Agent has not been so appointed with 90 days of such resignation or removal, the 

Escrow Agent may petition a court of competent jurisdiction to have a successor Escrow Agent appointed. 

 

 10. Any corporation or association into which the Escrow Agent may be merged or converted or with or into 

which it may be consolidated, or to which it may sell or transfer its corporate trust business and assets as a whole or 

substantially as a whole, or any corporation or association resulting from any merger, conversion, sale, consolidation or 

transfer to which it is a party, shall be and become successor Escrow Agent hereunder and shall be vested with all the 

trusts, powers, rights, obligations, duties, remedies, immunities and privileges hereunder as was its predecessor, without 

the execution or filing of any instrument or any further act on the part of any of the parties hereto. 
 

 11. The Escrow Agent incurs no responsibility to make any disbursements pursuant to the Escrow 

Agreement except from funds held in the Acquisition Fund.  The Escrow Agent makes no representations or warranties 

as to the title to any Equipment listed in the Lease or as to the performance of any obligations of Lessor or Lessee. 

 

 12. The Escrow Agent may act in reliance upon any writing or instrument or signature which it, in good faith, 

believes to be genuine, may assume the validity and accuracy of any statement or assertion contained in such a writing 



or instrument, and may assume that any person purporting to give any writing, notice, advice or instructions in 

connection with the provisions hereof has been duly authorized to do so.  The Escrow Agent shall not be liable in any 

manner for the sufficiency or correctness as to form, manner and execution, or validity of this Escrow Agreement other 

than its own execution thereof or any instrument deposited with it, nor as to the identity, authority or right of any person 

executing the same; and its duties hereunder shall be limited to those specifically provided herein. 
 

 13. Unless the Escrow Agent is guilty of negligence or willful misconduct with regard to its duties hereunder, 

Lessee, to the extent permitted by law, and Lessor jointly and severally hereby agree to indemnify the Escrow Agent and 

hold it harmless from any and all claims, liabilities, losses, actions, suits or proceedings at law or in equity, or any other 

expense, fees or charges of any character or nature, which it may incur or with which it may be threatened by reason of 

its acting as Escrow Agent under this Escrow Agreement; and in connection therewith, to indemnify the Escrow Agent 

against any and all expenses, including reasonable attorneys' fees and the cost of defending any action, suit or 

proceeding or resisting any claim. 

 

 14. The aggregate amount of the costs, fees, and expenses of the Escrow Agent in connection with the 

creation of the escrow described in and created by this Escrow Agreement and in carrying out any of the duties, terms or 

provisions of this Escrow Agreement is a one time fee in the amount of $250.00 to be paid by Lessee concurrently with 

the execution and delivery of this Escrow Agreement. 

 

 Notwithstanding the preceding paragraph, the Escrow Agent shall be entitled to reimbursement from Lessor of 

reasonable out-of-pocket, legal or extraordinary expenses incurred in carrying out the duties, terms or provisions of this 

Escrow Agreement.  Claims for such reimbursement may be made to Lessor and in no event shall such reimbursement 

be made from funds held by the Escrow Agent pursuant to this Escrow Agreement.  The Escrow Agent agrees that it will 

not assert any lien whatsoever on any of the money or Qualified Investments on deposit in the Escrow Fund for the 

payment of fees and expenses for services rendered by the Escrow Agent under this Escrow Agreement or otherwise. 

 

 15. If Lessee, Lessor or the Escrow Agent shall be in disagreement about the interpretation of the Lease or 

this Escrow Agreement, or about the rights and obligations, or the propriety of any action contemplated by the Escrow 

Agent hereunder, the Escrow Agent may, but shall not be required to, file an appropriate civil action to resolve the 

disagreement.  The Escrow Agent shall be indemnified by Lessor and Lessee, to the extent permitted by law, for all 

costs, including reasonable attorneys' fees and expenses, in connection with such civil action, and shall be fully 

protected in suspending all or part of its activities under this Escrow Agreement until a final judgment in such action is 

received. 

 

 16. The Escrow Agent may consult with counsel of its own choice and shall have full and complete 

authorization and protection for any action or non-action taken by the Escrow Agent in accordance with the opinion of 

such counsel.  The Escrow Agent shall otherwise not be liable for any mistakes of facts or errors of judgment, or for any 

acts or omissions of any kind unless caused by its negligence or willful misconduct. 
 

 17. This Escrow Agreement shall be governed by and construed in accordance with the laws of the state in 

which the Escrow Agent is located. 

 

 18. In the event any provision of this Escrow Agreement shall be held invalid or unenforceable by any court 

of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof. 

 

 19. This Escrow Agreement may not be amended except by a written instrument executed by Lessor, 

Lessee and the Escrow Agent. 

 

 20. This Escrow Agreement may be executed in several counterparts, each of which so executed shall be 

an original. 
  



 

 IN WITNESS WHEREOF, Lessor, Lessee and the Escrow Agent have caused this Escrow Agreement to be 

executed by their duly authorized representatives. 

 

      Clayton Holdings, LLC 

      LESSOR 

 

      By: ____________________________________ 

      Title: ___________________________________ 

 

 

 
      City of Tempe, Arizona 

      LESSEE 

       

      By: _____________________________________ 

      Printed Name: ____________________________ 

      Title: ____________________________________ 

 

 

      The Commerce Trust Company 

      ESCROW AGENT 
 

      By: _____________________________________ 

 

      Title: ____________________________________  

   



 

EXHIBIT A 
 

 
ARBITRAGE INSTRUCTIONS 

 
These Arbitrage Instructions provide procedures for complying with § 148 of the Internal Revenue Code of 1986, 

as amended (the “Code”), in order to preserve the exclusion from federal gross income of the interest portions of the 
Rental Payments under the Lease. 
 

1. Temporary Period/Yield Restriction.  Except as described in this paragraph, money in the Acquisition 
Fund must not be invested at a yield greater than the yield on the Lease.  Proceeds of the Lease in the Acquisition Fund 
and investment earnings on such proceeds may be invested without yield restriction for three years after the Start Date of 
the Lease.  If any unspent proceeds remain in the Acquisition Fund after three years, such amounts may continue to be 
invested without yield restriction so long as Lessee pays to the IRS all yield reduction payments under § 1.148-5(c) of the 
Treasury Regulations.  
 

2. Opinion of Bond Counsel.  These Arbitrage Instructions may be modified or amended in whole or in 
part upon receipt of an opinion of nationally recognized counsel in the area of tax-exempt municipal obligations, 
satisfactory to Lessor, that such modifications and amendments will not adversely affect the exclusion of the interest 
components of Rental Payments from gross income for federal income tax purposes.  



 

EXHIBIT B 

 

FORM OF PAYMENT REQUEST AND ACCEPTANCE CERTIFICATE 

 

To: The Commerce Trust Company, as Escrow Agent and Clayton Holdings, LLC, as Lessor 

 8000 Forsyth Blvd., Suite 510 
St. Louis, Missouri 63105 

 

 Re: Tempe AZ 003 Acquisition Fund established by the Escrow Agreement, dated November 1, 2016 (the 

"Escrow Agreement") among Clayton Holdings, LLC, as lessor ("Lessor"), City of Tempe, Arizona 

("Lessee") and The Commerce Trust Company, as Escrow Agent (the "Escrow Agent") 

 

Ladies and Gentlemen: 

 

 The Escrow Agent is hereby requested to pay from the Acquisition Fund to the person or corporation designated 

below as Payee, the sum set forth below in payment of a portion or all of the cost of the acquisition of the equipment or 

the interest portions of Rental Payment(s) described below.  The amount shown below is due and payable under the 

invoice of the Payee attached hereto with respect to the cost of the acquisition of the equipment or payment of the 

interest portions of Rental Payment(s) and has not formed the basis of any prior request for payment.   
 
The equipment described below is part or all of the "Equipment" that is listed in State and Municipal Lease/Purchase 
Agreement dated as of the First day of November, 2016 (the "Lease") described in the Escrow Agreement. 
 

Equipment:   
 

Payee:      

      

      

 
Amount: $  
 

 Lessee hereby certifies and represents to and agrees with Lessor and the Escrow Agent as follows: 

 

 (1) The Equipment described above (a) has been delivered, installed and accepted on the date hereof, or 

(b) the amount requested is a down payment currently due on said Equipment. 

 (2) If (1)(a) is applicable, Lessee has conducted such inspection and/or testing of said Equipment as it 

deems necessary and appropriate and hereby acknowledges that it accepts said Equipment for all 

purposes. 

 (3) If (1)(a) is applicable, Lessee is currently maintaining the insurance coverage required by Section 17 of 

the Lease. 

 
Lessee hereby certifies and represents to Lessor and the Escrow Agent that no event or condition that constitutes, or 
with notice or lapse of time or both would constitute, an Event of Default (as such term is defined in the Lease) exists at 
the date hereof. 
 

APPROVED:      Dated:  _____________________, 20___  

  
Clayton Holdings, LLC     City of Tempe, Arizona 

LESSOR      LESSEE 

 

By:____________________________________  By:  ___________________________________ 

 

Title:___________________________________ Printed Name:  __________________________ 

       Title: __________________________________ 



 

EXHIBIT C 

 

FINAL ACCEPTANCE CERTIFICATE 

 

[THIS CERTIFICATE IS TO BE EXECUTED ONLY WHEN ALL EQUIPMENT 

HAS BEEN ACCEPTED] 

 

 The undersigned hereby certifies that the equipment described above, together with the equipment described in 

and accepted by Payment Request and Acceptance Certificates previously filed by Lessee with the Escrow Agent and 

Lessor pursuant to the Escrow Agreement, constitutes all of the Equipment subject to the Lease. 

 

      Dated:  ____________________ 

 
      City of Tempe, Arizona 

      LESSEE 

 

      By: _____________________________________ 

 

      Printed Name: ____________________________ 
      Title: ____________________________________ 
 



Lease No.  5000133-003 
8038-G QUESTIONNAIRE 

 
 

Name of Lessee:  City of Tempe, Arizona  
Address of Lessee:  20 East 6th Street, Tempe, AZ  85281  
Contact Person:  Michael Greene, Central Services Administrator  
Telephone Number:  (480) 350-8516  
Email Address:  Michael_Greene@tempe.gov  
Lessee's FEIN:  86-6000262  
 

GENERAL 
 

In September 2011, the Internal Revenue Service (“IRS”) updated Form 8038-G (the form used by Lessees to 
report the issuance of a tax-exempt obligation).  The revised Form 8038-G asks specific questions about written 
procedures to:  (1) monitor private use of assets financed with proceeds of a tax-exempt obligation and, as 
necessary, to take remedial actions to correct any violations of federal tax restrictions on the use of financed 
assets; and (2) monitor the yield on the investment of gross proceeds of tax-exempt obligations and, as 
necessary, make payments of arbitrage rebate earned to the United States.  In addition, the revised Form 8038-
G asks Lessees to report whether any proceeds will be used to reimburse the Lessee for an expenditure paid 
prior to issuance.  This questionnaire is designed to obtain the information necessary to complete Form 8038-G 
for the Lease.  Lessee will be required to review and approve the information entered prior to signing the 8038-
G form. 
 

At this time, the consequences of not having adopted written procedures to monitor private use of financed 
assets and yield on the investment of gross proceeds of tax-exempt obligations are unknown.  If you have 
further questions, please consult your regular bond or legal counsel.  
 

Part 1 – Written Tax Compliance Procedures 
 
Note: If either of these questions is not answered, we will assume the Lessee has not adopted the described 
procedures.  
 

1. Has the Lessee established written procedures to monitor compliance with federal tax restrictions for the term of 
the lease?  The written procedures should identify a particular individual within Lessee’s organization to monitor 
compliance with the federal tax requirements related to use of the financed assets and describe actions to be taken in 
the event failure to comply with federal tax restrictions is contemplated or discovered.  Yes ___ No ___   
 

2. Has the Lessee established written procedures to monitor the yield on the investment of proceeds of the Lease 
on deposit in an escrow account or similar fund prior to being spent and to ensure that any positive arbitrage rebate 
earned is paid to the United States?  Yes ___ No ___   
 

Part 2 – Reimbursement of Prior Expenditures  
 

1.  As of the funding date, were any of the proceeds of the Lease used to reimburse Lessee for 
expenditures paid to acquire the financed assets prior to the funding date of the Lease?  Yes ___ No ___  

 
  If yes, please attach a spreadsheet listing the expenditure(s) together with the date paid, vendor paid and 
purpose of the expenditure or other proof of the expenditure(s) containing this information (i.e. invoices, receipts, 
cancelled checks). 
 
 

Items 2 and 3 need to be completed ONLY if the answer to item 1 above is YES. 
 

2. Please attach a copy of Lessee’s resolution of intent to finance the financed assets, which includes date of 
adoption. 
 
 

3. What is the amount of proceeds of the Lease reimbursed to Lessee?  $_____________________ 
 
 
 BY:   
 
 NAME: Ken Jones  
 
 TITLE: Deputy City Manager – Chief Financial Officer  
 
 DATE:   
 



              P.O. Box 11309, Saint Louis, MO 63105

Invoice Date: 10/13/2016
Invoice Number: CHOL1026

Due Date: 12/1/2016

INVOICE TO: REMIT TO:
PO Box 11309
Saint Louis, MO  63105

ATTENTION:

From To

Reference: First payment for Equipment Lease-Purchase Agreement Number 5000133-003 $66,000.00

Clayton Holdings, LLC

Michael Greene, Central Services Administrator

City of Tempe, Arizona
20 East 6th Street
Tempe, AZ 85281

Invoice Subtotal $66,000.00

-------------------
Total $66,000.00

   For Questions Concerning This Invoice Please Call 314-746-3752



                    P.O. Box 11309,  St. Louis, MO  63105 

 

Invoice Date: 10/13/2016

Due Date: 11/1/2016

INVOICE TO:
922 Walnut Street, 10th Floor
Kansas City, MO  64106

ATTENTION: ATTENTION: Shannon Floyd

Reference: Escrow Account Set-Up fee $250.00

Michael Greene, Central Services 
Administrator

The Commerce Trust Company  
Corporate Trust Department TBMZ-5City of Tempe, Arizona

20 East 6th Street
Tempe, AZ 85281

REMIT via CHECK 
PAYABLE TO:

 

Invoice Subtotal $250.00

-------------------
Total $250.00

For questions concerning this Invoice please call 314-746-3752 PLEASE NOTE: no funds will be disbursed from Escrow until receipt of this payment
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